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fr mhar rash iqrd snzgaa (r@ha) rr nR
Passed by Shri. Mukesh Rathore, Joint Commissioner (Appeals)

Arising out of Order-in-Original No V/Refund/Div-lV/17-029/Gopi/19-20 ~: 23.07.2019,
V/Refund/Div-lV/17-029/Gopi/19-20~: 23.07.2019, V/Refund/Div-lV/17-029/Gopi/19-20
~-;:{rep: 23.07.2019, V/Refund/Div-lV/17-029/Gopi/19-20~: 23.07.2019 issued by Assistant
Commissioner, Div-IV, Central Tax, Ahmedabad-South

0

31q"1&1cbdl cITT rfJ1, ~ tfdT Name & Address of the Appellant/ Respondent
M/s Gopi Synthetics Pvt Ltd

Ahmedabad

al{ anfk gr 34la arr~'fer 31:!'lfcf mar & at as g 3mgr a >ifc, "l[QTTft~ ~
«al; ·Ty Im 31f@rant al 3r4la zu Tffia-TUf oT12lcR "ITTW'f cfiX x,cpqf % I

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file ah appeai or revision application, as the one may be against such order, to the appropriate authority
in the following way :

~ m"cb"R cpf~lffUT~
Revision application to Government of India :

(1) a4hr 8Ir< zgea 3rf@)f4, 1994 c#I- 'clrn rn~~~ l=fflwIT * 6fR B~ 'clrn cITT
"'34-'clrn * qr Jg # 3iafa unherur area 3ref Rra, d qT, fclffi +in,, lGlVa
fcl'l:rrT , aloft if, fta la aa, iu mf, =#{ fact : 110001 cITT c#I' ~ ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the •following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ,=rrc;r c#I- mf.1 cfJ" T-fJ1=@ B "Gf6f ~ mf.1 cbl-<1@11 xf ~ ·+1°-s1•11x m 3F{f cblx-@11 if m
fa4t arm age arusrnma ura gy mf #, za fat qusrn u quer i are as fa#
cbl-<1@11 ff m ~ ~--rrrx B m ,=rrc;r t 4Rau hr g& et 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(cfi) rd ale fhat «I, II roT -ij fuffa mr R zlHT faffau#tr gen ah ma uUna
zycas #Ra a ma i ut qr aa fa8t r, uTqrfuffaa &

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if sna at area yeyrr f; uit sq@t #Re r-1 # n{ & sit h arr sit zr r vi
Rua 4Ran 3ga, 37ft art Ra at tr r zur ar if Fciro~ (-;:f.2) 1993 mxr 109 &RT
fgaa fag lll{ 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~ (3l1f@) Pil.ll-JltjC'Jl, 2001 #Ru a ainfa Rafe qua ti zy--s # at 4fat ,
)fa am#r a uf am2 )fa feta #h mm # ft e-met zi aft r2 6l al-at ufzii # rer
fra arr±a fhu Gar al@g 1 er arr z. ql grgf sirfa err 35--z feuffa t # 4rar
# rarr in-s ran #t uf ft @ht al&gt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section·
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@ca 3r4ea # arr ui icvaa vs ar rt z sa a it it sq1 20o/-- a grar #1 n;
3it usf vivam Va car a vnrr st ill 1000/- 6lt grr #l uGg I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zyca, tu wnrr zyca gi hara 3rql8la mrznf@au uf a#ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tr 5#luger atf@fr, 2o17 t enr 1+2 ai«fa

Under Section 112 of CGST act 2017 an appeal lies to:-

(a6) Ga@fra uRoa 2 (1)a iaa3# rarat at an4ta, r@at a ma i fir ye, #sh
snr zgea gi hara rqlr nrznf@raw (free) #ht 4fa 2bf)a 4fa, srsrar 21TIT,
&1$J-llc>ll ~ ,3-RT{clT .~13-1$J-lc';l&llc'; -380004.:,

0

0

(1)

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2 floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed under Rule
6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one which at least should be
accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place where the bench of
any nominate public sector bank of the place where the bench of the Tribunal is situated.

(3) ~~~Ti~ WI ai$rr <ITT 'fll'fm l &la & rtp air 3 Ry #t <ITT gram vufa an fa ur Reg gr
a &ha gg aft fa frat qal arf aaa #a fg zrnerf a4arr nraf@ravr a ]:!qj" (3Jtfu;r qr a?tu war at va an#aa
fil;m vJ@l t1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in the
aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or the one
application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising R-s. 1 lacs
fee of Rs.100/- for each.

(4) ~~a~ 1910 <1m ilea argqR--1 a if RafR fag 31gara awlcR <11 WI~ <1~ f.tuf<r.r
,if@erart an? ii ,ta al vs uf 1R ~.6.50 tl'ff a arznraa za easea &lat alRzy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment authority shall a
court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the court fee Act, 1975 as
amended.

(5) g sit idf@a mm#ii at fir ava <IIB" f.m.lr ~ am 1ft t<IA alf1ITTlli'I fclx:rr Grat ? uit vima, 34tu 5art ztea vi
ara or9l#tu purnf@raw (arz4ff9fe) Pru, 1982 "Fi f.tl%i'I % I

Attention in invited to the rules covering these and other related matter contended in the Customs, Excise
& Service TaxAppellate Tribunal (Procedure) Rules, 1982.

0 (6) fr ca, a4ha snra zyces vi @hara ar4ha =urznf@raw (Rre), a f arf)at mu ii air siiaT (Demand) ya
s (Penalty) <ITT 10% qc1" crfJ'IT an 3rfarf? i zrcifa, 3rf@rs+crTa crfJ'IT 10~~ t !(Section 35 F of~ ~
the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

h2tr3u rca 3-tR 'BclTah3iria, anf@aztnr "a4carRt a:n-aT"(Duty Demanded) -.:,

(i) (Section)~ 11D ~~~c, 'Dftr;
(ii) fnr area crlzhfRR 'Dftr;
(iii) #tcrdz#@z ezrciiafer 6 aha erfr.

0

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the Appellate
Commissioner would have to be pre-deposited, provided that the pre-deposit amount shall not exceed
Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the
Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr 3rr a 4f 3rah ,f@rawr a mar szi srea .mrcIT ~Wcli" m qtrs fclcllf4ct "ITT° al Wf ~ "JJV ~~
.:, .:, .:,

t- 10% mrctrar tr"{ :,it{~~ GUs fclcl1R;a "ITT°~ c;-us t- 10% mrctrar tr"{ ct;>r \511 ~ ~1.:, .:,

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute."

II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and
Services Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and
Services Tax(Compensation to states) Act,2017,may file an appeal before the
appropriate authority.
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F.NO.V2(GT) 1,41,91,125/Ahd-South/2019-20

ORDER-IN-APPEAL

This order arises on account of four (4) appeals filed by Mis Gopi Synthetics Pvt.

Ltd., Survey No.302, Narol-Vatva Road, Ahmedabad-382405 (in short 'appellant') against

the following Orders-in-Original ( in short 'impugned orders') passed by the Assistant

Commissioner, CGST, Division-IV (Narol), Ahmedabad South (in short 'adjudicating

authority') in respect of four refund claims filed by the appellant under the provisions of

Section 54(3)ii) of the CGT Act, 2017 (in short 'the Act') read with Rule 895) of the

Central Goods & Services Tax Rules, 2017(in short 'the Rules'):

Sr. OIO No. & Date Period for which Amount Amount of Appeal No.

No. refund claimed of refund refund
claimed sanctioned
(Rs.) (Rs.)

1 V/Refund/Div July-August 2017 1584596 207574 V2(GST)l/
IV/17-288/ Ahd- South/

Gopi/18-19 dated 2019-20
29.01.2019

2 V/Refund/Div November 2017 to 4175365 1289256 V2(GST)41/
IV/17-496/ March 2018 Ahd- South/

Gopi/18-19 dated 2019-20
29.03.2019

3 V/Refund/Div April 2018 to May 1500815 230211 V2(GST) 91/
IV/17-029/ 2018 Ahd- South/

Gopi/19-20 dated 2019-20
23.07.2019

4 V/Refund/Div June 2018 to July 2019116 1410186 V2(GST)125/
IV/17-201/ 2018 Ahd- South/

Gopi/18-19 dated 2019-20
23.07.2019

2. Brief facts of the case are that the appellant having GSTIN 24AAACG7683G1ZJ had

filed refund claims under form RFD-01A for the period as mentioned above in respect of

unutilized Input Tax Credit (ITC) accumulated on account of rate of tax on input being

higher than the rate of tax on output supplies. The appellant is engaged in processing of

Cotton Fabrics falling under HSN 5208 to 5212 and fabrics of man-made textile materials

under HSN 5407-5408). They also undertake the processing of fabrics on job work basis.

Though the supply of goods in the case of appellant was covered under inverted duty

structure, the refund of unutilized ITC accumulated on account of the same as provided under

Section 54(3) of the Act was not allowed in respect of output supplies of woven fabrics in

terms ofNotification No.5/2017-Central Tax (Rate) dated 28.06.2017. However, such refund

was allowed in respect of processing carried out on job work basis as such job work activity

is covered as services in GST Act which was not restricted under Notification No.5/2017-

Central Tax (Rate). The refund claims referred above were filed in respect of sch job work

activity done under the provisions of Section 54(3) of the Act read with Rule 89(5) of the

Rules and Notification No.5/2017-Central Tax (Rate) dated 28.06.2017. During the course

of scrutiny of the said refund claims, it was noticed that the amount ofreftmd claimed was in

excess as the claimant has wrongly taken into account the turnover of his own supply along
t

with turnover of supply under jobwork in the form · computation of

4

*

O

0



0

0

F.NO.V2(GST) 141.91.125/Ahd-South/2019-20

admissible refund under Rule 89(5) of the Rules. Since the refund in the case was

admissible only in respect of job work activity, the turnover pertaining to such activity only

have to be considered as "turnover of inverted rated supply of goods and services" in the

formula prescribed for computing admissible refund. Therefore, the appellant was issued

with a notice proposing rejection of refund amount found to have been claimed in excess for

the above reason. The refund claims were decided by the adjudicating authority vide the

impugned orders wherein he has sanctioned partly the refund of the ITC credit as detailed in

the above table which was found admissible as per the law and rejected the remaining

amount of refund found as claimed in excess.

3. The appellant, being aggrieved with the rejection part of the refund claimed, has

preferred the present appeals against the impugned orders mainly on following grounds:

() In their case since they are eligible for refund of ITC accumulated in respect of job

work activity only, they have calculated the admissible refund amount after they have

ascertained the ITC credit attributable to fabrics processed under job work which they

have done on the basis of quantity of fabrics processed for supply (sale) to their

customers and that of job work as they are maintaining common account of input tax

credit and inputs for both kind of process, own as well as of job work and that this

quantification can not be done value wise since the job work billing is towards job

charges only while supply/sale of their own fabrics includes total consideration;

(ii) The very intent of legislation is to refund the input tax accumulated due to inverted

t.ax structure relating to eligible goods and services and in their case the same is

service namely Job work on fabrics. In absence of specific and clear method, the

appellant adopted a method in line with the intent of law ;

(iii)Without prejudice to their above contention, it is submitted that there has been

ambiguity in formula with regards to "turn over of inverted rated supply of goods or

services". It is submitted that in their case the fabrics processed for their own and

that under job work both fall under inverted duty structure. The procedure did not

prescribe that in fonnula turnover of only job work is to be inserted. Thus, it is a

matter of ambiguity in provision itself. The same has been interpreted by them in

judicious manner; and

(iv)They rely upon the case laws of Advani Oerlikon Ltd. Vs. ACCE, Bangalore [1993
(63) ELT 427 (Mad.)] and Commissioner of IT Vs. Ecom Gill Coffee Trading P. Ltd.

[2014 (305) ELT 328 (Kar.)] in support of their contention.

4. A hearing in the matter was held on 04.11.2019. Shri M.K. Kothari and Shri Anuj

Aggarwal, Authorised Representatives appeared and reiterated. the submissions of appeal

memo and submitted a written submission dated 04.11.2019.

5. I have carefully gone through the facts of the case, appeal memorandum,

submissions made at the time of sarsoaliars ad,g,g@9le on records. I find

~
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F.NO.V2(GST) 1.41,91,125/Ahd-South/2019-20

that the refund of unutilized ITC accumulated due to inverted duty/tax structure is granted as

per the provisions of Section 54(3) of the Act read with Rule 89(5) of the Rules and the

refund ofITC is to be granted as per the following formula prescribed under Rule 89(5) ibid:

Maximum Refund Amount= {(Turnover of inverted rated supply of goods and
Services) x Net ITC+ Adjusted Total Turnover}

- tax payable on such inverted rated supply of
goods and services.

Though Section 54(3) of the Act provides for refund of unutilized ITC on account of rate of

tax on input being higher than the rate of tax on output supplies viz. inverted duty structure,

such refunds are not allowed in respect of certain goods specified vide Notification

No.5/2017-Central Tax (Rate) dated 28.06.2017.

6. In the case on hand, it is so that the appellant was engaged in supply of both the

goods and the services as the fabrics processed for supply to customers directly by them

qualifies as supply of goods whereas the fabrics processed under job work qualifies as supply

of service under OST law and in both the supplies their case falls under inverted duty

structure. But, the refund of unutilized ITC on account of inverted duty structure in respect

of fabrics processed for supply to customers directly by them is not allowable in terms of

Notification No.5/2017 referred above as the specified goods for which refund is not allowed

as per the said Notification included processed fabrics. However, such refund is admissible

in respect of fabrics processed by them under jobwork as the said supply is treated as supply

of services for job work of processing of fabric being services under OST law and the

Notification No.5/2017 does not disallow refund in cases of output supplies of services. It is

not in dispute that the eligible refund in the case of appellant is the refund of unutilized ITC

accumulated on account of inverted duty structure in respect of their job work activity only.

It is the case of appellant that since they are maintaining account of inputs and input tax

credit in respect of inputs used by them for processing of fabrics commonly for both their

own production and for job work activity, for claiming refund ofITC as stated above in their

case the input tax credit attributable to job work activity is to be determined first. It is their

view that for deriving the ITC attributable to job work activity, the method of calculation

based on ratio of turn over of job work activity to the total turn over is not feasible in their

case as the job work billing is towards job charges only while supply/sale of their own fabrics

includes total consideration and hence they derived the ITC attributable to job work activity

on the basis of ratio of quantity of fabrics processed under jobwork to the total quantity of

fabrics processed which will reflect their correct eligibility of ITC in respect of job work. I

find that the method of calculation of ITC in the case by the appellant as stated above is not

acceptable as the provisions governing the refund in the case does not permit such calculation

based on quantity of goods supplied. As can be seen from the formula prescribed under

Rule 89(5) of the Rules for computing the refund, the Net ITC in case of inverted rated

supply of goods and services is mandated to be on the ratio of turnover of inverted rated

supply of goods and services to the Adjustable Turnover. Therefor©? i is clear that net ITC

6
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F.NO.V2(GST) 1,41,91,125/Ahd-South/2019-20

0

attributable in respect of job work activity in the case is to be calculated on the basis of value

of goods and services and can not be on the basis of quantity of processing done. That being

so, the appellant's contention and logic in the matter as discussed above does not sustain

before law for being not in consonance with the provisions of law in this regard. The other

contention of the appellant is that there has been ambiguity in formula with regards to "turn

over of inverted rated supply of goods or services" and that in their case the fabrics processed

for their own and that under job work both fall under inverted duty structure and that the

procedure did not prescribe that in formula turnover of only job work is to be inserted. In

this regard, it is to observe that when the formula prescribed is for the purpose of computing

refund of unutilized ITC accumulated on account of inverted duty structure, it is clear that

"turnover of inverted rated supply of goods or services" specified in the formula refers to the

turnover of inverted rated supply for which the refund is claimed and when that is so, the

turnover to be taken into account in the case of appellant's refund in the present case would

be the turnover pertaining to job work activity, in respect of which the refund is claimed by

them. Therefore, there does not appear to be any ambiguity in the provisions of law as

argued by the appellant. In view thereof, I do not find any legal infirmity in the impugned

orders passed by the adjudicating authority.

7. Accordingly, the appeals of the appellant are rejected being devoid of merits and the

impugned orders are upheld as legal and proper.

8. srf@an«f eta af Rt +&aft ar Rqzrr 34ta a@ha fan smart
The appeals filed by the appellant stand disposed off in above terms.

"~
( M thore)

Joint Commissioner (Appeals)
Date: 09.01.2020.Attested:

.%e
Superintendent(Appeals),
CGST, Ahmedabad.

BY SPEED POST TO:

Mis Gopi Synthetics Pvt. Ltd.,
Survey No.302,
Narol-Vatva Road,
Ahmedabad-382405.

Copy to:-

1. The Principal Chief Commissioner, Central Tax , Ahmedabad Zone ..

2. The Principal Commissioner, CGST, Ahmedabad South.

3. The Assistant Commissioner, CGST Division-IV (Narol), Ahmedabad South.

4. The Asstt. Commissioner, CGST (System), HQ, Alunedabad South.
(for uploading OIA on website)

5.Guard file.

6. P.A. File
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